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. IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF DESCHUTES

; Ce R Case No.: 21Cv41823
IN THE MATTER OF. THE PETITION L )

- of the Panoramic Access Rgsponpﬁuiks FIRST

)

)

)
L T y OBJECTIONS -
Special Road District, ) ' o
Petitioner.. ; \

)

)

INTRODUCTION

The’ Court should deny Petitioner's Petltlon. The'Court<does
not have subject matter jurlsdrctlon because there is no
’justiciable controversy. The Court.does not haveisubject‘matter
-jurisdiction'over“fASRD Resolutions 202ii21 and 2021-22 hecauSe
fthe RESOLUTIONS have not been submltted for a.vote of all of
PASRD' s<voters. The Court does not have personal jurlsdlctlon
;over the Respondent because the rights at issue are too
important to be resolved in an In Rem proceedlng and Respondent‘
/has not been served with a Summons. R ) |

TheLéourt'should also deny Petitioner's}RﬁédLUTIbNS since
;Petitioner, without explanation, has for two years refused to

1tself of the mandated Special Dlstrlct bond measure process.

f-pThe bond measure process would provide the expedltlous legal

OBJECTIONS -
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- examlnatlon sought by Petitioner in 5 days after flllng And‘it'
\ l could have been done a year Oor more ago. Petltloner has 51mply

: refused no»explanatlon. Therefore examlnatlon of the

Resolutlons by thls Court would be "an unnecessary use of
jud1c1al resources.‘ For each of these reasons Respondent . asks

the Court to deny Petltloner s Petltlon.,',

'RESPONDE&T

o Respondent Glenn Browh is an 1nd1v1dual and at all times
. r

relevant hereln has been a reglstered Oregon voter re31d1ng

’w1th1n the Panoramlc Access Spec1al Road Dlstrlct (PASRD) at

17007 Buck Horn-Drlve, Slsters, Deschutes_County;lOregonp97759a

'RESPONENT S OBJECTIONS

The current PASRD ‘Board and its predecessor Board have for

two years now falled to, refused: to, prepare and submit the

RESOLUTIONS for a vote of'all—district’electors,under the

-

mandated Sec. 371 bond measure process. Petitioner has provided

no allegation of difficulty or problems it would encounterfif,it

were -to proceed via bond measure. Instead Petltloner now asks

this Court to sanctlon a dramatlc and extreme dev1atlon from

“}Oregon electlon and property tax rlghts and laws spelled out by

the Constltutlonal and the Leglslature. o S

Durlng the last two or so years PASRD”has tried two

.strategies ‘instead of submlttlng a bond measure appllcatlon.

First a vote of only. property owners.,Although there are about

221 reglstered voters in PASRD (Exh. 1),‘the Board only sent out

apr. 147 ballots, and .only to owners of in- dlstrlct propertles,

R

P ‘ _ * OBJECTIONS -
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regardless regardle%ssof'residency. Between 70 and 80

registered District voters were denied ballots because they'did
not. own—property inﬁPAéRD.' That was apparently done knOW1ngly
‘and intentionally. ”We don t want renters votlng.” (former PASRD':
Comm1ss1oner ) . The number of excluded ballots exceeded the
margln of v1ctory in- the first property owners only vote.-‘ ' v

. < The .second process then appears to have stalled for months.
Then the Comm1551oners dlspensed w1th a voter electlon ‘
altogether in favor of a ”Commlss1oners" vote to approve the
i( Resolutlons. | ',’ Py R o

.The result 1s the same in both. Non—property—owners are

1ntentlonally excluded only property owners get to vote; in the
Comm1ss1oner vote all but 3 property owners — the Comm1351oners
- were excluded. Durlng all this time and w1thout justlflcatlon
the Comm1331oners failed to 51mply submlt a bond measure for a

dlstrlct—w1de vote. f

B. . The Court does not have personal 1urlsd1ctlon over

Respondent absent service of a_Summons. o \

- Respondent has not been served’ w1th a Summons. 'A judgment

'1n rem may affect the 1nterests of a defendant in the status,

property, or th1ng acted upon 'Q 1y 1f a summons has been served

~

upon the defendant pursuant to Rule 7 or other appllcable rule

or statute. ORCP 5. = JURISDICTION (In Rem)

Petltloner alleges that it acqulred personal jurlsdlctlon

_ over its electors, 1nclud1ng Respondent by publlcatlon under
'ORS 33 et seq. However, ORS 33 requlres Petitioner to serve

- Summons on any party whose'property or other rights would’be

. OBJECTIONS -
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seriously and adversely affected. ORS 33 et seq. It WOuid
appear that grantlng Petltloner s Prayers for Rellef would
-51gn1f1cantly affect’ votlng and property rlghts of over 200. of -
\Petltloner s electors. ORS Sec 33 et seq, ORCP 5, and
procedural andusubstantive due process (and fa;rness) dictate
'that prior to~granting.?etitioner's Examination the1Court:must
requlre that all PASRD electors be served a Summons rather than

relylng on Notlce publlcatlon.‘

A; The Court‘does.notlhave subject matter 1urisdiction.-

Petitioner asserts that subject matter jurisdiction is
prov1ded by ORS 33 et seq.' However, "[n]othlng in this sectlon

‘33. 710 allows a qovernlnq body to have a 1udlc1al examlnatlon

and 1udqment of the court w1thout a 1ust1c1able controversv.

[Amended by’ 1975 c.133 §1; 2003 c.548 §1; 2013 c.768 §124; 2015
c.767 §46]. ORS 33.710. - T . .

"h COntroversy.isijusticiable mherevthereAiS\an‘actual and
‘substantial controversy'between partiés/having/adyerse legali
interests. ’rhe'controversy must‘involve present facts as
) opposed to a dlspute whlch is based on future events of a
hypothetlcal issue. A just1c1able controversy results in
,spec1f1c\relref through a blndlng decree‘as opposed to -an ’
fadvisory opinion Which is binding on no one; Theicourt cannot
exercise jurlsdlctlon over a nonjust1c1able controversy because

.in the absence of constltutlonal authorlty, the court cannot

render  advisory oplnlons.“ Brown_ v._ QOregon State Bar, 293,0r.

446, 449, 648 P.2d 1289 (1982) (citing Oregon Cty. Mfgs. Ass'n

v. White, 159 Or. 99, 109 78 P.2d 572 (1938)).

OBJECTIONS -



“Verified Correct éopy' of Original 1/28/2022.

1 measure - to dlstrlct—w1de vote )

A justiciable controversy requlres a rlpe controversy. ' The’

Petltloner must have flrst exhausted all of its administrative

. remedles.before a.Court is permltted to hear a case. Petltloner

!

has not. done s0. .0

1. The Court does not have sub]ect matter jurlsdlctlon
because the RESOLUTIONS have not been submltted to a dlstrlct— ;

WJ_del all elector vote.

1

Where as here, a Spec1al Dlstrlct Board has voted -to approve

an assessment and fundlng for a capltal 1mprovement there is no

v'rlpe controversy and the Court has no subject matter

jurlsdlctlon unless and untll there has been a vote of all
electors. Morgan Vs..Slsters School Dlstrlct No. 6 301 P. 3d

419. (no just1c1able controversy and therefore no standlng where

"special district had not yet put capltal improvement fundlng

J -~

’

In Mbrgan the>School District challenged plaintiff's

standlng to contest the valldlty of a school capltal 1mprovement

assessment and‘bond fundlng proposal. (Standlng and subject

. matter jurisdictlon'require the same just1c1able controversy

analysis;) The School Board in Morgan had approved by Board

1

. vote a bond measure proposal, but had not .yet submitted the bond

/

measure to a district—wide, all elector'vote. The Court found
that the. plalntlff in. that case ‘had no standing because there

was no rlpe controversy unless until an election of all electors

_had been held. 1d.

The facts in thlS are strlklngly similar. As in Morgan,

'V?etltloner,has adoptednby Board vote a resolution to-approve

OBJECTIONS -
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‘capital construction plan but has not yet suhmitted it to a

vote of ALL district electors. Here as in Morgan there is no

justiciable controversy because an all—electors‘vo-te has not .

o heen held.

<

Pet:Lt:Loner has for two years now refusedl Wlthout

explanat:.onl to submlt a. statutory bond measure\proposal

[l

PetJ.tJ.oner has asked the Court for a dramat:Lc remedy — to

approve a novel unprecedented approval and fundJ_ng scheme for

-fundlng the paVJ.ng of PASRD roads. Pet:LtJ.oner would- WJ.th the

Court S sanctlon, dlspense w1th a vote of electors altogether

and trample the rJ.ghts of more than 200 dlstrlct electors in

favor of the Comm1551oners 3 votes. ’ It should not be permltted :

to do so. Thls is extraordlnary rellef and an extraordlnary

request, some mlght'say outrageous. R -

Petltloner already has a perfectly good . remedy and does not

‘need rellef from the Court. ORS Sectlons 371 et seq,

’ spec:.flcally entltled Road DlstrJ.cts and. Road Assessment Plans,

comprlses a compete, spec:.flc, llmlted grant of Jadmlnlstratlve

authorJ.ty from the county to Spec1al Road District: Comrn:.ss:.oners

" to assess and levy taxes for road J_mprovements.

7

- 371, 097. Le\_ry of taxes - Apphcahon of Local Budget Law

(l)_A road distr‘i‘ct‘may assess, levy and collect each year an ad valorem tax on all

{

'taxable property within the road district.

(2) Ad valorem taxes authonzed by th1s section shall be ga1d in money and shall be
levied and collected in the same manner as other coungg taxes.

OBJECTIONS -
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(3)thwithstandin ORS 294 316 xcl‘u‘sions fromsco e 294.305 Sections

constituiing Local Budﬂet Law) to 294.565 (Failure to file copy of requifed budget.

i 1et}orts or other documents) apply to the road district for each fiscal year in wh1ch ad

l

valorem taxes are assessed and levied bv the dlstnct f1987 c.667 §2] ORS 37 1 .097 .

(Empha31s added)

In other words; PASRD could use the ‘same bond measure

. process that every other Spec1al District in Oregon employs.

If not-one Would expect that Petltloner would 1dent1fy a

| problem that could not be adequately addressed by the statutory

Séc. Petitioner in 1ts pleadlngs has not’ alleged a s1ngle
problem.it would encounter us1ng the.Spec1al Road District levv

!

‘.process prescrlbedl mandated, in ORS 371 et‘seg.:ﬂPetitioner‘has

-simply - refused to do so.,

The only problem Wlth the Sec. 371 levy process that has

~been referenced by a Commissioner of which Petltloner 1s aware
s that the Board dec1ded not to submlt a 371 levy vote to all
‘dlstrlct electors because the Comm1s31oners do not want renters‘

'.votlng. If so that would. be an ‘improper - purpose, and would not

suff1c1ent justlflcatlon for refusing to submit a statutory 371

,’bond measure to Dlstrlct voters.

, Excludlng non- owner electors v1olates Artlcle II, Sec. 2 of
the Oregon Constltutlon. Oregon's Constltutlon requlres a vote
of "electors 1/e c1tlzens re51d1ng 1n the dlstrlct and at the
same tlme prohlblts property ownershlp as a pre quallflcatlon as

an.elector in the SRD. The Oregon Supreme Court has held that

property ownershlp -cannot be ‘a pre- quallflcatlon of Votlng in a.

<tax1ng elect10n.)Loe~v. Brlttlng, 132 O0r 572, 287 P 74, dec1ded

in 1930 held unconstltutlonal as in confllct w1th Art II, § 2,

OBJECTIONS -
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an act of the legislature passed in 1929 (Oregon LaWS»1929,'ch

281), which prov1ded that no person should be allowed to vote

upon the question of levying a speCial tax or issuing public

3

bonds unless such person was a taxpayer upon real or personal

— property Situated within the particular tax—levying or bond-

. issuing district. Peterkort & Co. v. County Zoning District, 313

P. 2d 773 ~--0r: Supreme Court 1957. '

If approved the RESOLUTIONS would add unconstitutional

voting llmitations that exclude otherwise qualified electors.i

- It has gg,authority to do so. Not even the Oregon Legislature

could do so. - See e'g’ "That the legislature cannot add to the-

'constitutional quallfications of voters, unless expressly

prov1ded therein, is too well established to admit of

»contradiction. Livesley v. Litchfield, 47 Or 248, 83 P 142; Loe.

v;‘Britting,'supra{ Peterkort v. East Washington County Zoning

District, 211 Or 188, 313 P2d 773, 314 147%147 P2d 912.

There is nolproblem/with the Sec 371‘levy process. Most if

- not all Oregon Special Districts in Oregon use_it’andghave for

decades. The Board is simply persisting in its refusal so:
submit a statutory levy vote to. 1ts electors, w1thout prov1ding
the Court. any proper reason.' Commissioners' personal w1sh to
exclude non—propertyrowner.electors from voting on an assessment
would clearly. not be proper or sufficient justification. Before
grantinQ‘Petitioner‘should~be made to identify a compelling and

legal reason why it has refused for about two years not to let

everyone vote in a Sec 371 election. So far none is evident.

OBJECTIONS -
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-?etitioner should also be made to‘first'specifically delineate

any obstacles or problems preventlng it from fundlng using the
statutory Sec 371 levy vote process. Tt 1ndlsputably has an

~ unused admlnlstratlve remedy available to Petitioner, and this
7Court has no subject matter jurlsdlctlon until and ‘unless

1‘Pet1tloner.

3. 'Petitioner couldkhave obtained the reguested relief within 5 .
days of filing for a Sec 371 Bond Measure but has refused to do
so for two years. ' ‘ - ,

Not later than the flfth business day after reCeijing a_ -
brospectlve petltlon for an initiative measure,‘the‘elections

offlcer shall determine in writing whether the 1n1t1at1ve
_mmeasure meets the regulrements of sectlon 1 (2)(d) and" (5), -

Artlcle v of the Oregon Constitution. QRS 255.140 (emphasis
added )

'FIVE DAYS AFTER FILING. There is no apparent reason why
" Petitioner has 1nstead chosen compllcated expens1ve,lltlgatlon
with all its uncertainties and refused an efficient, fast,

authoritative examination of ‘the Resolutions. Why?

4. Examlnlng Petltloner s Reguest grlor to a Sec. 371

levv vote would be a waste of the Court S resources.

The Seo. 371 levy process prov1des admlnlstratlve resolutlon

of 1ssues of legallty and constltutlonally under OES -255.140
- whlch provides -that. after submission of a. Sec Sec 371 levy to
the County, the County tax authorities make'a determlnatlon
whether the proposal meets all the legal requlrements.

”Not later than the fifth business day after reoe1v1ng'a
prospective petition for an initiative measure, the elections
:offlcer\shall determine in writing whether the{initiative

7

OBJECTIONS -
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' measure meets the requirements of section 1 (2)(d)land (5),
Article IV of the Oregon Constitution.f ORS 255.140(1).
o . That is the' same relief Petltloner is seeklng from: thlS
‘:Court.‘ In five days»after filing! With all due respect the
'Court could’ not likely'resolve those issues within 5 days of the
dPetitioner‘s filing; The reason is 31mple, Oregon has electlons
and tax authorltles in place to provide fast and falr -
'resolutlons to these” issues. Petltloner could av01d this~waste_
of jud1c1al resources by 31mply submlttlng a statutory 371

fundlng proposal.

Instead Petltloner has chosen litigation for no stated

-

- reason. As long .as Petitioner maintains its unjustified refusal -

-to'do‘suhmit alstatutory Sec 371 funding proposal,-the Court
-should deny"PetitiOner's request as an unnecessary waste of -

_ Judicial resources.

The*Court should -deny Petitioner'S‘Reguest for Examination
because 1t Would un]ustly énrich PASRD Comm1ss1oners at the
expense of thelr less wealthy neighbors.

1) The RESOLUTIONS propose a uniform- lump sum assessment on

" each propertles regardless of value. That is 1nherently unfair.
PASRD is gentrlfylng along with the rest of Central Oregon. Many ‘
electors own or live in modest homes. which they have held for
years. ‘ )

For example, one district property is for sale for more
than $2 .000,000. On the other hand there dlstrlct properties
worth only around $200,000. Both would be assessed at the same
‘lump sum, both would receive a similar per centage increase in
-value. The wealthy owner would realize about>$200,000, the .
poorer owner just $20,000. This would unjustly enrich the,
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‘wealthier owners at the expense of less WealthyAneighbors,., and
Would'constitute an unfair subsidy of the wealthy property
owners and speculators by the less wealthy, long-term residents.
The Béard's’ response so far has been "Well maybe not everybody.
can afford to live here.” (former. PASRD CommiSSioner). 'Indeed,
especially if the Court approves the RESOLUTIONS. \

N

There appears to be no limit. to the amount of an assessment

,the Board could 1mpose on electors under the RESOLUTIONS. This

time it's some $5500 or so. If freed of the constraints of the

Sec - 371 statutory system of elector votes, why could the same

three wealthy Commissioners assess $10 000 or $20 000 on each
lot for a club house for- example? Where does it stop?

There's nothing fair about ke o and they know it. That was

"an arbitrary .and capricious finding that should be rejected out
. of hand by the Court, and the Court would be justified in doing
-so without more. ’ » '

1

: , ’ CONCLUSION

|
{

The Court should DENY Petitioner's request for examination

. of the Resolutions, ORDER Petitioner to prepare and file 'a bond

measure application} and retain jurisdiction over its ORDER to

-ensure compliance. Doing so would prov1de the requested relief

~and best conserve jud1c1al resources.

PRAYER FOR RELIEF

' WHEREFORE, - .

RESPONDENT seeks the folloming‘relief from the Court:
1. An Order denying DENYING Petitioner's Prayers for:an

examination of the Resolutions.

' OBJECTIONS -



py of Original 1/28/2022._' .

Verified Cofrect Co

NN

2.

"

'An Order ordering PASRD to submit its paving proposal via a

Sec. 371 bond measure and in~compliancepwith ORS 255 et

seq.

. An ORDER enjoining PASRD Commissioners Head, Wittington and

‘Becker, and any other . PASRD Offlcerkor Road Commlttee

member w1th actual notlce of the ORDER from expendlng any
further PASRD funds for the. subject pav1ng proposal UNLESS

and UNTIL a prlor vote of ALL PASRD electors and otherwise

-in accordance w1th OES 371 et seg, has been held.

An ORDER,enjolning each PASRD Commissioner, -Officer or Road

Committee member who receives actual notice of the ORDER,

from telllng or otherw1se representlng any thlrd party that’

a paving proposal has been passed will be: passed or that

PASRD roads will be paved, UNLESS and UNTIL a prlor vote of

"ALL PASRD electors and otherwise in aCCOrdance with OES 371

et seq. has been held.

"An ORDER orderlng ‘an AUDIT of PSARD's prlor surveys, pollsg

votes and electlons to determine whether and if so to what

extent SPARD voters were improperly excluded from

_An ORDER for an ACCOUNTING of PSARD's assets, liabilities,

- funds and expenditures,‘includingibut not-limited

Resolutions 2021,-2022, and prior pav1ng proposals put

" forth by PASEF since January 1, 2018. ‘ -

7.

8.

An ORDER granting'Respondent its’costs,and-attorneys‘fees.

Any other legal .and equitable relief that the Court finds

-warranted.

OBJECTIONS -
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Glenn Brown x
17007 Buck Horn Drive

Sisters, Oregon 97759 .
'541-815-5513 (voice)

glennbrown278gmail.com

(»bated‘this 25th day of January, 2022

. OBJECTIONS -

. Glenn Brown,
- Respondent

%
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County: DESCHUTES 5 ‘
User Name ::Dennison, Steve . b

 District Voter Counts (Legal Size)

N : > 1 Date 10/1/2021 7 43 01 AM

Report No ., DP-003

. ! > District - All- - Status : Active |
’ ’ TOTAL DEM REP = NAV -  OTH CON ,IND LBT PGP PRO - WFP

Deschutes Publlc Library District, Zone 4 29353 9586 795? 9463 1‘144 30 1777 ,270 74 25 25
Deschutes public ler;ry Distrlet, Zone 5 30451 12635 5838 9672 T U152 24 . 1727 263 82 40 18
“Bend Matro Park & Recreation Disrit 73777 27524 1630 23989~ an 82, 4439 6527, 1910w 58

La Plne Park & Recreation District ~ 10881 2200 58\65 « 3904 - 78 22 678 65 20 6 43

Redmond Araa Park & Recreatlon District 35630 _8024 12839 11947 215 55 .2135 305« 38 15 57

Sistars Park & Recreation District ) 7995 2552 2648 2158 ' 59 16 . 481 56 16 - - 1 8

West La Plne Livestock District Al\-mex Petlton #2 132 ‘ 28 55, 43 ~1 0 5 o 0 0 0
Deschutes County 911 Se'rvlce Dlstl:lct 152646 ° 47222 © 44185 49170 875 198 9101 1287 306 120 182 ’
West La Plne Livestock District Annex Petition #1 74, ‘9 39 19 .0 1 4 2 0 0 0

Beaver Special Road District 96 28 32 19 o] 0 6 1 3 o] 1

Cascade View Estates Tract 2 Speclal Road District 538 99 196 199 - 4 2 27 11 o] 0 0
Crooked River Ranch Special Road District ’ 346 64 162 85 1 0 31 1 0 5 0
Deschutes County Special Road District #8 725 141 272 244 7 1 49 6 1 ‘0 4

Fall River Estates Road District 104 32 2 -~ 24 1 0 ‘3 1 <0 0 1

Forest View Speclal Ro?lestrlct . 337 72 {16 127 v 2 0 1'7 3 0 .0 0

Howell Hilltop Acres Speclal Road District - 130 28 56 - 33 .. 2 0 10 N 1 o - 0 0

Lazy River Speclal Road Distriet . - 173 a2 C 6L 61 0 o 6 2 1 0 0
Newberry Estates'Special Road District 369 88. 131, 125 - 2 1 17 2 1 2 0
PanaramicActess SpeciakRoad. Dislets 55~ 1., o 66 73 68 4. -0 5 . 5. o . 0.

Finewood Country Estates Speclal Road District 53 o 11 ) 28 11 0 § 0 3 0 o 0 o
Ponde;osa Pines East Spe:clall Road Oistict - 124 20° 51 44 ‘ 1 2 [3 0 0 0 0

River Bend Estates Special Road District 205 59 62 68 ' 2 0 11, 3 ‘0 0 0 ’
R\Iver Forest Acres Special Road District 137 ' 66 32 27 1 0 11 0 T 0 0 0

._Oregon Centralized Voter Regns_gratlon ! . : - Page 3
i " X
S ' v J ' /
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' CERTIFICATE OF SERVICE

. I, Glenn Brown; certify that a true and accurate copy o
Complaint was served on Petitioner's counsel by being deposité
-in first class mail; postage prepaid, on January 31, 2012 at the

following address: ) - : .

Karnopp Peterson LLP

301 SW Bond Street, Suite 400
: ‘Bend, Oregon 97702. .

Piaintiff‘also'transmitted a coyrtesy copy electronically to
Petitioner. ' - -

' DATED: January 25, 2022

Glenn Brown, Respondent

i
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